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force, or by an extraction of blood from his body by violence for 
experimental purposes. Men and women were examined and treated 
by physicians for sexual diseases for generations before the so- 
called 'Wasserman test' was discovered or invented, and, so far as 
we are informed, with reasonably reliable results. At least, there is 
no evidence that, even in the technical phrase of physicians, the 
word 'examination,' in such cases, is understood as necessarily mean- 
ing a blood test by the Wasserman method, or by any other method 
involving violation of the person, and, in the absence of explicit au- 
thority for the subjection of a person to such treatment, upon suspi- 
cion alone, it ought not to be approved as a valid exercise of au- 
thority. This petitioner may be a bad man, but we have no right 
to assume such a fact for the purpose of minimizing his claim to 
protection of the ordinary rights of person, which law and the usages 
of civilized life regard as sacred until lost or forfeited by due con- 
viction of crime. Even when charged with the gravest of crimes, he 
cannot be compelled to give evidence against himself, nor can the 
state compel him to submit to a medical or surgical examination, 
the result of which may tend to convict him of a public offense 
(State v. Height, 117 Iowa 650, 59 L. R. A. 437, 94 Am. St. Rep. 323, 
91 N. W. 935) ; and, if there be any good reason why the same ob- 
jections are not available in a proceeding which may subject him 
to ignominious restraint and public ostracism, it is, at least, a safe 
and salutary proposition to hold that, before the courts will uphold 
such an exercise of power, it must be authorized by a clear and 
definite expression of the legislative will. This we do not have, and, 
in our judgment, the restraint of the petitioner, not as a diseased 
person whose detention in a separate house or hospital the statute 
authorizes, but solely as a suspect and for the avowed purpose of 
forcing the exposure of his body to visual examination, and com- 
pelling the extraction of blood from his veins in search of evidence 
of a loathsome disease, which may or may not exist, is a depriva- 
tion of his liberty without due process of law, and he is entitled to 
be set free." 



Marriage — Fraud Not Justifying Annulment. — In Schachter v. 
Schachter, 178 N. Y. S. 212, the Supreme Court of New York held 
that it is not ground for the annulment of a marriage by civil cere- 
mony, that the bridegroom promised that there should later be a 
Jewish ceremony, and refused to fulfill his promise; there being no 
misrepresentation of an existing fact. 

The court said in part: "The plaintiff seeks an annulment of her 
marriage. She bases her complaint solely upon the assertion that— 

'The defendant falsely and fraudulently represented to her that, 
if she would procure a marriage license with him and have a cere- 



806 5 VIRGINIA LAW REGISTER, N. S. [ Feb., 

mony performed by a person other than a Rabbi, or civil ceremony, 
that he would thereafter enter into a religious ceremony through a 
Rabbi,' 

"She seeks to support this by her testimony that when she spoke 
to him of getting married, saying they had been 'keeping company' 
long enough, he replied. 

'We shall get married two weeks later, at City Hall, and after- 
ward make up a date for the Jewish wedding.' 

"They were married at the City Hall, but the defendant refused 
later to have a Jewish ceremony — though both he and the plaintiff 
are Jews — saying he did not believe in it; that 'we should go and 
live together without it.' The plaintiff claims she would not have 
married him, had he not promised to have later a Jewish ceremony, 
and that the marriage was never consummated. 

"Is there any proof of fraud in this? Did the defendant make any 
representation, that was material and of an existing fact? A mar- 
riage contract may be avoided like any other contract, and especially 
if it has not been consummated, when it was procured by fraud. 
But the fraud must consist of a false representation, expressly or 
impliedly made, of an existing fact that is a material consideration 
to the wronged party. Here the plaintiff claims the promise of a 
Jewish ceremony was vital to her, and she would not have consented 
to marry, had the defendant not made it, but the defendant's state- 
ment was merely a promise, and not the assertion of an existing 
fact. He did not state that anything was, but only that something 
would be. He promised that at a future time there would be the 
other service. No legal fraud arises from such a promise. It is 
not a representation. It is a mere forecast or prophecy. It as- 
serts nothing. It only predicts. The plaintiff was not justified in 
relying upon it, and cannot be relieved of the marriage compact, 
though the defendant failed to fulfill his pledge. 

"The cases cited furnish no support. In Moore v. Moore, 94 Misc. 
Rep. 370, 157 N. Y. Supp. 819, the marriage was annulled, because 
the defendant, at the time of entering into it, had no intention of 
living with the plaintiff, and it was held that 'intention' was an ex- 
isting fact, following the decision in Adams v. Gillig, 199 N. Y. 314, 
92 N. E. 670, 33 L. R. A. (N. S.) 127, 20 Ann. Cas. 910. But even 
this rather extreme case does not aid the plaintiff. Here there is 
no claim the defendant did not intend to live with the plaintiff as 
her husband. On the contrary, the proof shows otherwise. In 
Dorgeloh v. Murtha, S2 Misc. Rep. 279, 156 N. Y. Supp. 288, the 
plaintiff was under the age of consent, and there was the further 
finding that neither the plaintiff nor defendant intended to be mar- 
ried, and were coerced into having the ceremony performed." 



